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OIQEST: 

1. Where p r o t e s t e r  n a s  f u r n i s h e d  n o t h i n g  wh ich  
e s t a b l i s h e s  t h a t  c o n t r a c t i n g  a g e n c y  knew t h a t  
l i c e n s i n g  a g r e e m e n t  w h i c h  formea b a s i s  for  
s o l e - s o u r c e  u e t e r m i n a t i o n  was n o t  f i r m ,  GAO is 
u n a b l e  to  c o n c l u a e  t h a t  s o l e - s o u r c e  d e t e r m i n a -  
t i o n  lacked a r e a s o n a b l e  b a s i s  when made. 

2. hhere  c o n t r a c t  p r o v i d e s  choice of e q u i p m e n t  to 
be f u r n i s h e a ,  w h e t h e r  c o n t r a c t i n g  a g e n c y  
accepts o n e  or t h e  o t h e r  is a matter of con-  
t r a c t  a a m i n i s t r a t i o n  r a t n e r  t h a n  c o n t r a c t  modi- 
f i c a t i o n  t n a t  w e n t  beyond t h e  o r i g i n a l  
p r o c u r e m e n t  t h a t  w e  wou la  c o n s i a e r .  

Advanced E l e c t r o n i c  A p p l i c a t i o n s ,  I n c .  ( A E A ) ,  requests 
r e c o n s i d e r a t i o n  of o u r  d e c i s i o n  i n  Advanced  E l e c t r o n i c  
A p p l i c a t i o n s ,  I n c . ,  B-219997, S e p t .  25, 1985, 85-2 C.P.D. 
11 . 

be a f f i r m  t h e  d e c i s i o n .  

I n  the  a e c i s i o n ,  w e  hela t h a t  t h e  s o l e - s o u r c e  
j u s t i f i c a t i o n  f o r  t h e  c o n t r a c t  w i t h  T e c h n i c a l  S y s t e m s  Group 
(TSG) was n o t  r e n d e r e d  i n v a l i d  by t n e  s u b s e q u e n t  f a i l u r e  of 
TSG a n d  AEA t o  reach a s u b c o n t r a c t  a g r e e m e n t  a f t e r  t h e  con- 
t r ac t  was awaraed to  TSG. I n  t n a t  r e g a r a ,  t h e  h a v y  haa 
i n a i c a t e d  t h a t ,  when it made t h e  s o l e - s o u r c e  award, i t  
u n a e r s t o o a  t h a t  AEA naa g r a n t e d  TSG a n  e x c l u s i v e  l i c e n s e  t o  
market t h e  componen t  i n v o l v e d  t o  t h e  g o v e r n m e n t .  be s ta ted  
t h a t ,  w h i l e  e v e n t s  aid n o t  m a t e r i a l i z e  as t h e  par t ies  
e x p e c t e d ,  t h e  g o v e r n m e n t ' s  c o n t r a c t  w i t h  TSG d i d  p r o v i d e  f o r  
t h e  u s e  of e q u i p m e n t  " e q u i v a l e n t "  t o  t h a t  ot A E k  a n a  t h a t  
c o m p l i a n c e  w i t h  t h e  c o n t r a c t  c o n c e r n e d  a matter of c o n t r a c t  
a a m i n i s t r a t i o n  w h i c h  is n o t  for  o u r  c o n s l a e r a t i o n ,  
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In the request for reconsideration, AEA contends that 
the exclusive license was conditional upon TSG's and AEA's 
agreeing upon terms. However, AEA has furnished nothing 
which establishes that the Navy knew when the sole-source 
award was made that the license was conditional. It is well 
established that the protester has the burden of proving its 
case. unico, Inc., B-216592, June 5, 1985, 85-1 C.P.D. 
11 641. In the circumstances, we are unable to conclude that 
the sole-source aetermination lackea a reasonable basis when 
made. 

Further, AEA contends that we should not have dismissed 
the protest as a matter of contract administration because 
it involves a moaification that went beyond the original 
procurement tnat we woula consider. however, as inaicatea 
in the earlier aecision, the contract as awarded dia provide 
for the utilization of equipment equivalent to that of AEA 
as an alternative to the AEA equipment. Therefore, we do 
not consiaer the situation to involve a moaitication outside 
the terms of the contract. Thus, whether the Navy receives 
and accepts equipment tnat it determinea to be equivalent to 
the AEA product is a matter of contract administration. 

&- +P Har y K. Van Cleve 
General Counsel 




